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2.

* MHEDC does not meet the definition of a “city” under H&S §34167.10(a)(3) (“any entity
which is controlled by the city . . .”).

o Other than certain reporting and use requirements regarding the assets transferred
to the MHEDC pursuant to then existing Redevelopment Law and an Operating
Agreement dated March 8, 2011, the MHEDC board has complete control and
discretion over its own assets, operation, revenues and expenditures. Other than the
initial seed funding comprised of assets transferred by the RDA, the City is not
obligated, and has no intention, to further support or contribute to the MHEDC.
The MHEDC has control over its operation, expenditures and revenues, The
MHEDC has its own corporate powers to raise its own revenues.

o All assets of the MHEDC are held in the corporation’s title. The City has no
ownership or control over MHEDC assets, including the assets transferred to the
MHEDC.

o The MHEDC has an independent board having no more than 2 City Council
members (out of 5-7 board members) and its boundaries are not coterminous with
that of the former RDA (the MHEDC covers the entire City of Morgan Hill, which
is larger than the former Redevelopment Area).

o Even though the City did form the MHEDC, the clear intent from the outset of the
Corporation was to create an independent corporation.

o The MHEDC’s purpose is to improve “the physical, economic and educational
development, redevelopment and revitalization efforts within the City of Morgan
Hill”, which are not the customary functions performed by municipalities through
levies of property taxes. Tt should be noted that such functions were some of the
functions of the former RDA, but the RDA was not a “municipality” (it was an
agency of the State) and had no power to levy property taxes. The historical and
customary functions of the City are public safety, health & welfare and land use.

©  The City provides administrative and business support for the MHEDC only
through an executed agreement for reimbursement of such expenses by the
MHEDC to the City, as a temporary measure until the MHEDC may hire its own
staff. The City does not assume the expense of normal daily operations of the
MHEDC.

The MHEDC is not a city and the transfers to it by the RDA under former Redevelopment Law
are allowable, even if “it appears that the purpose of the asset transfer was to protect RDA
resources from the elimination of the RDA.”

It is well established rule of judicial interpretation that “the possible improper motivations of the
Legislature or its members in passing legislation are immaterial to questions involving the validity
of such legislation” County of Los Angeles v. Superior Court, 13 Cal.3d 721, 728 (1975).
Therefore, in looking at whether the transfers from the RDA to the MHEDC were permissible, a
court will not delve into the motivations of the former RDA board when it adopted the legislation
to transfer assts. It would be irrelevant whether the RDA’s purpose was to “protect RDA
resources” as long as the MHEDC is a bona fide corporation to which the RDA could legally
transfer assets under the then existing Redevelopment Law.

In City of Cerritos v. Cerritos Taxpayers Assn., 183 Cal.App.4th 1417 (2010), the court of appeal
upheld an arrangement in which the Cerritos Redevelopment Agency transferred land and
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financial assets to a nonprofit corporation formed by the City of Cerritos so that the nonprofit
corporation could develop low and moderate income housing. In that case, the Cerritos Taxpayers
Assn contended that the City created the nonprofit corporation only to escape the requirement
under Article XXXIV, §1 of the California Constitution that a majority of voters must approve the
construction of low income housing by any state public body. The association contended that the
nonprofit organization was merely a “shell corporation” controlled by the City and Agency
intended to skirt the voter approval requirement of public agency housing projects. The court
observed that the nonprofit board members were the same members as the city council, though the
city intended to transition into a permanent board of members of the public. Even with such
observation, the court held that the corporation is a private corporation and the housing project it
will construct is “privately owned” and not subject to the voter requirement of a public housing
project. The court held: ’

“We are not at liberty to ignore the corporation's status; it has a “genuine separate existence”
from the City and Agency, so “it does not matter whether or not the City ‘essentially controls'
Cuesta Villas [the nonprofit organization]. . . . The City and Agency have avoided the voter
approval requirement of Article XXXIV, but the law permits what has been done.”

So here, the Controller cannot simply ignore the separate existence of the MHEDC from the City,
whether under corporate law or under the tests of H&S §34167.10(a). Even if the purpose of
creating the MHEDC was to protect RDA assets, the law (at the time that the EDC was formed)
permitted what has been done. Based on both H&S§34167.10(a) and on case law, the Controller
cannot order the City to “direct the MHEDC to reverse the transfer” of assets when the City has no
control over the independent decision of the MHEDC, a bona fide nonprofit corporation,

Again, thank you for the opportunity to comment on your draft report. We specifically ask you to
withdraw or modify specified findings as described above. We would appreciate an opportunity to review
and comment upon your subsequent draft. If no changes are made, we request that these comments be
included, in their entirety, in the final report.

Sincerely,

—t

J. Edward Tewes
City Manager

c3 Betty Moya, Audit Manager
Moises Laurel, Audit Manager
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